Oo6cTosiTeqbCTBA, HCKJIYaKIue NPeCcTYNHOCTH nesTHU sl
1. Tlonatne © 3HauYeHUE OOCTOSTENBCTB, MCKIIOYAIOIIUX  MPECTYNMHOCTh  JESHUS

2. BI/II[BI 00CTOATENLCTB , HCKIIIOYAaromux IMPECTYIIHOCTDH JACAHUA

1. Ilonamue wu 3Hauenue 00CMOAMENbCME, UCKAIOYAIOWUX NPECHMYNHOCMb OeAHUA
Hepenko B JKM3HM BO3HUKAIOT OOCTOSITENIbCTBA, KOTOPBHIE 3aCTaBISAIOT 3aKOHOMOCTYHIHBIX
YJICHOB OOILECTBA COBEPIIATH ACSHUSA, COJEPKAINe BCE MPU3HAKHU MPECTYIJICHUS U IPUYHHATH
B pe3yiabTaTe WX COBEPIICHUS BpEAHbIE MOCHENCTBUSA. Ho HU camu STU JAedHUSA, HU
NPUYMHEHHBI MMM BpEIl 1O CBOEH CyTH HE SBISIOTCS OOIIECTBEHHO OMACHBIMH, TaK Kak
coBeplIatoTCsl BO Oylaro o0IIecTBa U B COOTBETCTBHM C OIpEAEICHHBIMU TpPeOOBaHUSMU,
UCKITIOYAIOMIMMU MIPECTYIMHOCTh JestHus. Heo0X0auMo yYUTHIBaTh, YTO MOHATHE OOIIECTBEHHOM
OMACHOCTH U OOILECTBEHHOM MOJIE3HOCTU SIBJISIOTCS OLCHOYHBIMH M HE MMEIOT OJTHO3HAYHOTO
00BeKTHBHOTO KpHuTepus. [loaToMy nesHus, 00nagaronme 1TaHHbIMU IPU3HAKaMu, HYKJIAlOTCS B
HOPMAaTUBHOM OTIpeeNIEHHOCTH.
[IpenycMOTpeHHBIE YTOJOBHBIM 3aKOHOM COCTOSHHSI W YCIIOBHS, B Ppe3yJbTaTe ACHUCTBUS
KOTOpBIX JEsHHs, coaepxkamue ¢(opMaiabHble MPU3HAKH MPECTYIUICHUS, YTPadyUBaIOT
OOIIECTBEHHYIO ONAacCHOCTh, HA3BIBAIOTCS OOCTOSATENBCTBAMH, HCKIIOYAIOIIMMHU IPECTYITHOCTh
nessHusl. B cTapoM yrojgoBHOM 3aKOHOJATENBCTBE COJEPIKAJIOCh OIpENeTeHHs] TOJIBKO IBYX
TAKUX 00CTOSTENHCTB: HeoOxoumast obopoHa u KpaHsis HEO0OXOIMMOCTb.
B nelicTByromeM yrojioBHOM 3aKOHOAATEIbCTBE IIEPEYCHb HOPMATHBHO 3aKPEIICHHBIX
OOCTOSITENICTB,  WCKJIIOYAIONIMX  MPECTYIHOCTh  JAESHUS  3HAYUTENBHO  PACIIMPEH.
MPEeyCMOTPEHBI  CENyIoUIe OOCTOSITENBCTBA, HCKIIOYAIOUINE MPECTYMHOCTh  JESHUS:
1) neobxooumas obopona (cm. 32 VK PK), 2) npuuunenue epeda npu 3zadepicanuu uyd,
cosepuusueo npecmynienue (cm. 33 VK PK), 3) kpatinss neobxooumocmeo (cm. 34 VK PK), 4)
Qusuueckoe u ncuxuueckoe npunysxcoenue (cm. 37 VK PK), 5) o6ocnosannviii puck (cm. 36 VK
PK), 6) ucnonnenue npuxasa unu pacnopsiicenust (cm. 38 VK PK).OcyliiecTBIeHHAE OIepaTHBHO-
PO3BICKHBIX MEPOTPHUATHIA WM HETJIACHBIX CIICACTBEHHBIX jeWcTBuii(cm. 35 VK PK).
[IpuBeneHHBI MepedYeHb YKa3aHHBIX OOCTOSITENLCTB HE OXBaThIBa€T BCEX CIy4yaes,
BCTpEUaIOUIMXCcd B CYJEOHOM NpaKkTHKE, KOrJa HalUIO OOCTOSATENbCTBA HCKIIIOYAIOLINE
MPECTYMHOCTh JesSHHs. B Teopuu YrojJoBHOrO MpaBa paccMAaTPUBAIOTCS €IIe TPHU TaKUX
00CTOSATENHCTBA: HMCIOJHEHHE JIMIIOM TNpOo(ecCHOHATBHBIX  O0s3aHHOCTEW (Hampumep,
00513aHHOCTh ClIeZIOBATeNsl MPOM3BOJIUTH 3a/€pKaHHe JIHUIA IO IMOAO03PEHUI0 B COBEPIICHUU
NPECTYIUICHHUs); COTJacue TOTEpPIIEBIIer0 Ha INPHYMHEHHWE Bpela (Hampumep, corjiacue Ha
aMIyTalMIo0 HOTU B pe3ylbTaTe 3a00seBaHus); 3aKOHHOE TPUMEHEHUE OpYXKHs (Hampumep, mpH
HarnaJeHUuu Ha OXpaHSEMBbIN 00BEKT).
OcBoOok/ieHne JHIla OT YrOoJIOBHOW OTBETCTBEHHOCTH, JCHCTBOBABIIETO B paMKax
OOCTOSITENILCTB ~ MCKIIIOYAIONMIUX MPECTYMHOCTh JIESHUS TO3BOJIIET B  TOJHOW  Mepe
pearn30BbIBaTh KOHCTUTYIIMOHHBIE MpaBa 4YeNOBEKa W TPaKIaHMHA CaMOCTOSTENBHO, HE
JOXHIAsCh TIOMOIIM COOTBETCTBYIOIIUX OPraHOB, W TEM CaMbIM JeHCTBOBaTh BO 0iaro
obmiectBa. Takas mocTaHOBKAa BOIMPOCAa CBOEBPEMEHHA W aKTyallbHa B TEpHOJ 000CTpeHus
COLMANBHBIX TPOTHBOPEYH M OCIIO)KHEHHS KPUMHUHOTEHHOH OOCTaHOBKM B OOIIECTBE.
2. Buow odcmoamenvcme, UCKTIOUAIOUUX npecmynnocmp oeanus
OOcTosTeNnbCcTBa, MCKIIOYAONIME MPECTYNHOCTh JESHHUA caMH 10 ce0e He OIHOPOIHBI M
BBI3BIBAIOTCS MHOKECTBOM BHEIIHHMX (DAaKTOPOB. YCIOBUS MPABOMEPHOCTH JICHCTBUI B paMKax
ITHX OOCTOSATENBCTB HOCAT pa3inyHBbIA XapakTtep. [losToMy 3akoHOmaTenh W pa3ienseT ux Ha
OT/ICTbHbBIE BUJIBL. Paccmotpum KKIBIN u3 ITHX BU/JIOB:
Heooxooumasn oéopona (cm. 32 YK PK) — 3axioyaercsi B IPUIMHECHUN Bpe/Ia MOCSATAIOIIEMY
JUIY TPY 3alIUTE JTUYHOCTU U MPaB OOOPOHSIOMIETOCS WIH APYTUX JHUI], OXPaHIEMBIX 3aKOHOM
MHTEPECOB 0OIECTBA WUJIM TOCYAapcTBa OT OOLIECTBEHHO OMACHOTO IMOCSTaTeNbCTBA, €CIU 3TO



MOCATaTeIbCTBO OBIIIO COIIPSXKEHO C HACUIIMEM, OIIACHBIM [JIA KHU3HU O60pOH5I}OH_[eFOC$I NI

JIpyroro uia, 1100 c HENOCPEACTBEHHOU yrpo3on TaKoro HACHUJIHSL.
OO0s13aTeNbHBIM YCIIOBHEM IIPABOMEPHOCTH HEOOXOIUMON OOOPOHBI SBISETCA COOJIIOJICHHE €€
IIPEJIENOB, KOTOpBIE HeNb3s IIPEBBILIAT.

[IpaBo Ha HEOOXOOUMYIO OOOPOHY MPHUHAIJICKUT KAXKIOMY UEJIOBEKY U SBISETCS Ba)KHOU
rapaHTUEd 3alUThl 3aKOHHBIX IPaB W HMHTEPECOB JIMYHOCTH, OOIIECTBA W TOCYIapcTBa OT
OOLIECTBEHHO OMNacHbIX THocAraTenbcTB. HeoOxomumass obopoHa sABisieTCs CYOBEKTHBHBIM
MIPABOM YEJIOBEKA, HE3aBUCUMO OT €ro MpodecCHoHabHON WM HHOM CIEIHATbHON MOATOTOBKA
U CIy)KEOHOro TMOJIOXKEHMs, BHE 3aBUCHMOCTH OT BO3MOXKHOCTH U30€XaTh OOIIECTBEHHO
OIIaCHOI'O ImocAraTciabCTBa UJIN O6paTI/ITBCSI 3a MIOMOLIBIO K APYIYM JIMIIaM UJIM OpraHaM BJIACTH.
Ha rpaxnanax He J€XWUT IpaBoBas OOS3aHHOCTb OCYIIECTBIISITH aKT OOOPOHBI, OHA HOCHT,
CKOpee BCEro, MOpPAIbHYI) OOS3aHHOCTh U SBISETCS MX OOIIECTBEHHBIM  JIOJITOM.
OnHako I HEKOTOPBIX JIMI[ 3alUTa OXPAaHAEMbIX 3aKOHOM IIPAB M HHTEPECOB JIMYHOCTH,
oOuiecTBa U rocyJapcTBa SIBISETCS HE TOJIbKO MOPAJIbHOM, HO M NpaBoBOW oOs3aHHOCTHIO. K
YUCIY TAaKUX JHI OTHOCATCS COTPYAHUKH MWIMUUHU, IPYIMX MOApa3JeiICHUNd OpraHoB
BHYTPEHHUX [I€JI, BOEHHOCIYXallue, coTpyaHuku DenepanbHON Ciy:kObl 0€30IacHOCTH,
denepanbHBIX OPraHOB T'OCYIApCTBEHHONW OXpPaHbI, IPYTMX OXPAaHHBIX CIIYKO, MHKAccaTopbl U
T.1. OcCyIIecTBICHHE aKkTa HEOOXOAUMOW OOOpPOHBI CO CTOPOHBI ATHUX JIHUI] SBJISCTCA WX

CIIy’K€OHBIM JIOJITOM.
VYciioBUsLT TIPaBOMEPHOCTH aKTa HEOOXOAWMOW OOOpPOHBI MHPHUHATO MOJPA3JCNATh Ha
OTHOCSIIIIUECS K nocsA2amenbCmey U 3awume.

Ycnoeuamu npasomepnocmu neodxo0umoit 060poHbl, OMHOCAMUMUCA K NOCA2AMENHCMEY,
ABISIIOTCA: 1) obwecmeennas onacHocms nocsieamenscmed, 2) HaIUYHOCMb NOCA2AMeNbCmed,
3) e2o oeticmeumenbHoOCb, peanbHocmb.
ITepBblii mpu3HAK HEOOXOAMMOI 000POHBI — ee OCHOBaHME. MM B 3aKkoHe HAa3BaHO oduiecmeenno
OonacHoe nocAzamenbCmeo, To eCTh AeTHUE, KOTOPOE MPUIHHSET BPeJl IMYHOCTH, OXPAHIEMBIM
3aKOHOM OOIIIECTBEHHBIM M TOCYJapCTBEHHBIM MHTEpecaM WM KOTOpPO€ CO3[aeT yrpo3y
NPUYHHEHUS Bpena, HaTpuMmep, npu MOKYIICHU! Ha MPECTyIUICHHUE.
[TocsrarenbcTBO MpH  HEOOXOAMMOM OOOpPOHE MOMKHO OXapaKkTepU30BaTh pSAAOM JIPYTHX
NPU3HAKOB: OOBEKTOM IOCATATEIhCTBA, €r0 WHTCHCHBHOCTHIO, HAaMEPEHHUSIMH BHHOBHOTO,
CpeACTBaMHU TOCSTATEeNbCTBA, JIMYHOCTHIO IOCSTAIOIIEr0, YTO B COBOKYITHOCTH OIpEeNnseT
CYIIHOCTb u CTETIeHb OITaCHOCTH MOCATaTeIhCTBA.
JleiicTByroliee YroJoBHOE 3aKOHOJATEIbCTBO IPU3HAET OOBEKTAaMM IMOCATaTelNbCcTBA MpHU
HeoOXxoauMoil ~ 00OpOHE  HHTEpechl JIMYHOCTH, OOllecTBa M rOCyJapcTBa, IIpaBa
00OpOHSAIOLIEroCs WM JAPYroro JHIA, TO €CTh IO CYIIECTBY JIOObIE OXpaHsSEMbIe IMPABOM
UHTEPECHI.

CocrosiHre HeoOX01MMONH 00OPOHBI MOXKET UMETh MECTO M TOT/a, KOT/Ia 3allluTa, MocjeroBana
HETIOCPEJCTBEHHO 32 aKTOM, XOTS Obl OKOHYEHHOTO HAIaJCHHUs, HO MO OOCTOSTENLCTBAM JIeNa
MOMEHT  3aBEepUICHUs  HocsArarenbcTBa  ObUI  HE  sicBH Ui OOOPOHSIOIIETOCs.
Ha ocHoBanuu cyneOHONW MNpakTUKH OOUIEHPUHATO, 4YTO MEPEXOJ] OPYXKHS WU JIpYrux
IPEIMETOB, UCIOIb30BAHHBIX MPU HAMaJeHUU, OT MOCATAIOIIEr0 K OOOPOHSIOIIEMYCS caM IO
cebe HE MOJKET CBUJIETENLCTBOBATh 00 OKOHYaHHUH MOCSIraTeNbCTBA.
TpeTbM NPU3HAKOM, OTHOCSIIUMCS K IMOCATaTelIbCTBY, SIBIAETCS OellCmeumenbHoCHb,
peanvhocms nocsrarenbeTBa. DopMyiia, XapakTepu3yromas AaHHBIA MPU3HAK, 3BYYUT TaK —
HanaodeHue cywecmeyem He MONbKO 68 CO3HAHUU O0OOPOHAIOWe20Cs, HO U 6 O00BEeKMUBHOL

oeticmeumenbHoCmu. [Ipu3HaTe  mOCATaTE€NbCTBO  CYNIECTBYIOIIMM B PEaJbHOU
JEMUCTBUTENIBHOCTH — 3TO 3HAYMT, YCTAHOBUTH, YTO OHO (TOCSATaTeIbCTBO) OOBEKTUBHO OBLIO
CIOCOOHO IPUYUHUTD CYLIECTBEHHBIN Bpen MIPaBOOXPaHsIEMbIM UHTEpecaM.

B Tteopum yromoBHOro mpaBa, U B CyAeOHON NpakTHKE HEOOXOAMMYIO OOOpOHY CledyeT
OTJINYaTh OT TaK HAa3bIBAEMOW MHHMOW 000poHBI. [locienmHssi oTanMvaeTrcss OT HEOOXOIUMOMN
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00OpOHBI TE€M, YTO MPU MHUMOH IMOCATATENLCTBO (PAKTUYECKH OTCYTCTBYET, OHO CYIIECTBYET
JUIIb B CO3HAHUU OOOPOHSIOUIETOCS, HO BO3HUKAET JHUIIb Ha 0a3e KaKOro-TO pPealbHOTro
NOBE/ICHHUSI TIOTEPIIEBIIEro, OMMOOYHO TNPHHUMAEMOIO B KOHKPETHOH OOCTaHOBKE 3a
OOIIECTBEHHO OINacHOe THocsAraTrenbeTBo. HOpuandeckue MOCIENCTBUSI MHHUMOW OOOpPOHBI
OTIPEIETISIOTCS o o0IMM paBUIaM 0 baxTHyeCcKOi ommoke.
[Tpu pemiennu 3TOrO BOIpoca cyAeOHas MPaKTHKa MPeyCMaTPUBAET /IBa BOZMOKHBIX BapHaHTA:
a) B TeX Ciydasx, KOrja OOCTaHOBKA ITPOMCLIECTBHS JaBajla OCHOBAHUE IIOJArarb, 4YTO
COBEpILIAETCA pEATbHOE MOCATATEIbCTBO, W JIMIO, IPHUMEHSBIIEE CPEACTBA 3allUTHI, HE
CO3HABAJIO M HE MOIJIO CO3HaBaTh OIIMOOYHOCTH CBOETO IPEAIOJIOKCHUS, €r0 JIeHCTBUS
paccMaTpUBAIOTCSl  KaK  COBEPIICHHBIE B COCTOSHUM  HEOOXOOUMOH  OOOpOHBI;
0) B Tex ciydasx, KOrJa 1o 0OCTOSATENbCTBAM JIela JIUIO JTOJDKHO OBUIO M MOTJIO HPEIBUACTD,
YTO OTCYTCTBYET peayibHas OOIIECTBEHHO OMACHOCTh M, HECMOTPS Ha 3TO, MPUYUHSET Bpel
MHHMO TIOCATAIOLIEMY, ISUCTBHS BHHOBHOTO BJIEKYT 32 COOOH OTBETCTBEHHOCTH 32 COBEPIICHHE
COOTBETCTBYIOIIETO IPEeCTYIJICHUS o HEOCTOPOXKHOCTHU.
Takum 00pa3oM, YCIOBHS, OTHOCSAIIMECS K IOCATATENBCTBY, MAIOT BO3MOKHOCTH PEANbHO
OLICHUTDH JICHCTBUS HAIAJAIOIIET0 U MTO3BOJISIOT BEIPA0OTATh KPUTEPUN TIPABOMEPHOCTH 3aIHTHI.
Ycnoeua  npasomepnocmu  Heo6xo00umoit  060poHbl, omHOCAWUecA K  3aujume.
3amuTa Mpu HEOOXOIMMOW 000POHE MPOTUBOIMOCTABIISIETCS MOCATATEIBCTBY U SBIISCTCS, TAKHM
00pa3oM, HENPEMEHHBIM, CaMO COOOH pa3yMErOIMMCS MOMEHTOM Heo0Xoaumoi obopoHsl. K

YCIIOBUSM MIPaBOMEPHOCTH 3aIUTHI OTHOCSITCS () (D139 01113 (5 PHU3HAKU:
a) onpeoeneHue obvexma 3auumol,;
0) HanpaeieHHoCcno 3auumol,;
8) CBOEBPEMEHHOCb 3awumal;
2) copazmepHocmy 3auumal.

[epBhIii IPU3HAK OTHOCUTCS K OINPEIEIICHUI0 KPyra OOBEKTOB, KOTOPhIE BO3MOXKHO 3alllUIIATh
Mo TMpaBWIaM HEOOXOIUMOW OOOpPOHBI. YTOJOBHBIA 3aKOH K TaKOBBIM  OTHOCHT:

- npaBa u 3aKOHHBIE HUHTEPECHI 00O0POHSIOIIETOCS;
- npaBa " 3aKOHHBIE MHTEPECHI Jpyroro JWIIA;
- HUHTEPECHI 00I111eCTBA;
- UHTEPECH rocyJapcTBa.
TakuM o0pazoMm, Mo CyTH Jena, MyTeM HE0O0XOAMMON OOOPOHBI MOYHO 3aIlMIIATh JIIO0O0H
IIPaBOOXPaHAEMBIH UHTEpecC.

BTopsiM npu3HAKOM, OTHOCSIIIMMCS K 3aIUTE, SBJISICTCS TO, YTO BPEJ MOJDKEH ObITh MPUYUHEH
00s3aTeNTbHO HEMOCPEACTBEHHO MOCATAIIIEMY (€r0 JKU3HH, 3J0POBBIO, COOCTBEHHOCTH U T. I1.),
a He TpeTbuM Jmnam. [lpu sToM He Tpelyercs, 4ToOBl Bpea HamajaronieMy ObUT MEHBIIE
MPEIOTBPALIEHHOTO, TOCKOIbKY TPUYMHEHHE MEHBIIEro Bpeda HE Bcerga CrocoOHO
MPEIOTBPATUTH WITH npeceyb HarajeHue.
Opnako, w#CXons W3 TYMaHHBIX COOOpPaXEHUM, €CIM TMOCSTaTeNbCTBO — COBEPIIAETCS
HEBMEHSEMBIM WJIM MAJIOJICTHUM JIUIIOM, TO OOOPOHSIFOIIMKCS JOJDKCH CTPEMHUTHCS TI0
BO3MOXXHOCTH YCTPaHWUTh OIACHOCTh, HE MpubOeras K MpUYMHEHHIO UM Bpena. B criydae ke,
Korja u30eXaTh OIMAaCHOCTh TaKMM OOpa30oM HENb3s, TO OOOPOHSIOIIMICS JOJKEH CTapaThCs
MPUYUHUTH HAUMEHBIITHHA Bpen HaTaIaf0IIHNM.
TpeTbUM MPU3HAKOM SIBJIICTCSI CBOEBPEMEHHOCTH 3aUThI. OOOpOHA CUNTACTCS CBOCBPEMEHHOM
€CJIM OHA OCYIIECTBIISETCS B MPE/eiax TOr0 BpPEeMEHHU, KOTOPOE 3aHMMAJI0 CaMO TIOCSTaTENbCTRO,
TO €CTh C Havaja OOIIECTBEHHO OIACHOTO JCHCTBUA 10 €ro (paKkTUYEeCKOro OKOHYAHWS.
JleiicTBusT 00OPOHSIONIETOCS HE MOTYT CUMTATHCS COBEPIICHHBIMUA B COCTOSTHUM HEOOXOIMMOMN
00OpOHBI, €CNIM BpEIl MIPUYMHEH IMOCIE TOr0, KaK IMOCATaTeIbCTBO OBUIO MPEIOTBPAICHO HIIH
OKOHYEHO @ ¥ B  TMPUMEHEHWH  CpEJICTBAa  3allUThl  OTMmaja  HEOOXOJUMOCTb.
YeTBepTHIMUA CaMBIM CITIOPHBIM MPH3HAKOM HEOOXOIUMOW OOOpPOHBI SIBJISICTCS HE MPEBHIINICHUE
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mpeaesioB HeoOXoauMol 0OOPOHBI, TO €CTh Tpedyercs, 4ToObl HeoOXxoaumass oO0OpoHa Oblia
copasmepHoii. Copa3MepHON TpU3HAETCA Takas 3alluTa, KOTOpas SBHO HE MPEBOCXOIUT
nocsiratesibctBo. OHaKO mpU HEOoOXOJUMOW O0OpOHE Bpel, MPUUMHEHHBIM HamagarouieMy,
MOJKET OBITh OOJIBIIIE TOTO BpeAa, KOTOPHI OH yCHell HAaHECTH OOOpOHSIOMIeMYCsl JHO0 MOr
NPUYMHUTH B Mpoliecce mnocsArareabcTBa. CopasMEpHOCTb SIBISETCS OLICHOYHOM KaTeropueit
HeoOXxonuMol 00OpOoHBI M OOJbIIEH Mepe 3aBHCUT OT YyCMOTpeHHs cynaa. llpemens
HEOOXOUMOCTH OOOPOHBI ONPEIENISAIOTCS COOTBETCTBUEM 3aIMTHl XapaKTepy M OMacHOCTH
MOCSTaTEIbCTBA. JTO HECOOTBETCTBHE MOXKET OBITh BBIPAXKEHO: B CPEACTBAX 3alIUTHl U
HANaJIeHUsd; B MHTEHCHUBHOCTH [IOCSTaTENbCTBA M 3allUTBI; Mep 3allUThl XapakTepy
HOCATaTENbCTBA.

OO61eo0s3aTeNIbHBIM  YCIIOBUEM MPABOMEPHOCTH HEOOXOAMMOW OOOpOHBI SIBISETCS TO, 4YTO
3amuTa He JO0JDKHA MPEBBINIATh MPEASIoB HeoOxonuMocTH. B cooTBercTBuu ¢ 4. 3 cT. 32 YK
PK, mpeBbllieHreM mnpeaenoB HE0OXOIUMOM 0OOpOHBI MPU3HAIOTCS YMBIIIJICHHBIE IEHCTBUS,
SIBHO HE COOTBETCTBYIOIUE XapaKTePy M CTCICHH OOIIECTBEHHON OMACHOCTH MOCSTATEIIbCTBA.
Otcrofa cienyer, 4To MpEBbIIIEHUE MPEAeOB HEOOXOAUMOI OOOPOHBI MO HEOCTOPOKHOCTU
OTBETCTBCHHOCTH UCKITIOYAeT.
Bmecre ¢ Tem, paspemias BONpPOC O HAJIWYUM WM OTCYTCTBHM TIPU3HAKOB MPEBBIIICHUS
MPEJIeTIOB HEOOXOAUMON OOOpPOHBI, CIEAYeT YYUTBIBATH TO OOCTOSTEIHCTBO, YTO BO BPEMS
HaNaJIeHUs, €ro BHE3AaMHOCTHIO, OOOPOHSIOUINIICS HE BCETJa B COCTOSIHUM TOYHO B3BECUTH H
OIICHUTh XapaKTep BO3HUKIIEH OMAaCHOCTH M HM30paTh COpa3MEpHBIC CPEICTBA 3aIIHUTHI, YTO,
€CTECTBEHHO, MOXET WHOTJIa MOBJeYb U 0oJiee TSHKKHE MOCIEACTBHS, 32 KOTOPhIE OH HE MOKET
HECTH OTBETCTBEHHOCTb.
B Hacrosimee Bpems, Kak TOKa3bIBaeT cyleOHas TMpakTUKa, HE TpedyeTcs, YTOOBI
3aIIUIIAIOIIHICS YPAaBHHBAII CBOM BO3MOYKHOCTH 3aIIMTHI C BO3MOKHOCTSIMH HAIaIafoIIero, 4YTo
COOTBETCTBYET OOMICTIPUHATHIM MEXAYHAPOJHBIM TMPUHIUNAM. 3alldIIAONIUiCI, B 3TOM
ciydae, BCETIa TOJDKEH UMETh MIPEUMYIIECTBO nepen HaIaIafOIIHM.
[TpaBo Ha HEOOXOAUMYIO OOOPOHY OCTaeTcs y JH00ro JHila, HE3aBUCUMO OT TOTO, UMEIN JIH OH
BO3MOYKHOCTh M30€kKaTh OOIIECTBEHHO OIACHOTO IMOCATATEIBCTBA WIIH OOPATUTHCS 32 TTIOMOIIBHIO
K IpYTUM JTUIaM WIH opraHam BJIACTH.
BbIBOT 0 TOM, UMEJIO JTU MECTO MPEBBIMICHUS HEOOXOAMMONH 00OPOHBI, MOKHO CJIEIaTh JIMIIb B
pe3ynbTaTe TIIATEIHHOTO aHaTN3a KOHKPETHBIX OOCTOATENBCTB JAeNa, IUYHOCTH MOCSTAIOIET0 U
obopownstomerocs. HeoOXomuMo yYUTHIBaTh HE TOJBKO COOTBETCTBUE WM HECOOTBETCTBHUE
CPEIICTB 3alllMTHI M HaMaIeHus, HO U XapaKTep OMACHOCTH, YIPOKaIOIIeH 000POHSBIIEMYCS, €TO
CWJIBI U BO3MOXKHOCTH TIO OTPKEHHUIO TOCATATEeNILCTBA, & TAK)KE BCE WHBIC OOCTOSITEIHCTBA,
KOTOpBIE MOTJIM TOBJIMATH HA PEATbHOE COOTHOIICHHE CHJI TMOCATAIOMIETO W 3alHMIIAOIIETOCs
(KOJTMYECTBO TOCSITaBITUX M OOOPOHSBINMXCS, WX BO3pacT, (pU3MYecKoe pa3BUTHE, HATUIHEC
OpyXus, MECTO u BpeMs MOCSITaTeNbCTBA u T.1.)
Ilpuuunenue epeda npu 3adeprcanuu auua, cogepuiueuieco npecmynienue (cm. 33 YK PK)
KaK 00CTOATEIhCTBO, UCKITIOYAOIIEe MPECTYMHOCTh AESHUS BIIEPBbIE OBLJIO 3aKPETIIEHO B HOBOM
YrOJIOBHOM 3aKOHOJATEIhCTBE. 3aKPEIUICHHE ATOr0 OOCTOATENHbCTBA B KA4eCTBE OCHOBAHUS
OCBOOOKJIEHHUSI OT YTOJOBHOW OTBETCTBEHHOCTH OBLIO OOYCIOBIEHO PSIOM OOCTOSITENHCTB.
Bo-mepBbIX, B CTapOM YTOJIOBHOM 3aKOHOJATEIICTBE 3TO OOCTOSATEIHCTBO HE YUHTHIBAIOCH U
CUMTAJOCh, YTO JIMIA, MPOU3BOJAIINE 3aJep>KaHUE ICHCTBYIOT B COCTOSHUU HEOOXOIMMOI
oboponbl. Ho Takoe mosokeHHe BEIIeW He BCEraa OTBEYAIO TPEOOBAHHUSM 3aKOHHOCTH M TIO
CBOCH CYTH MOTJIO YYHUTHIBATBCA TOJNBKO B TeX CIy4asX, KOTJa JIUIO, COBEpIIUBIICE
MPECTYIUICHHE OKa3blBAJIO TIPH 3aJICP)KaHWU CONPOTHBIICHUE. [IpWYyMHEHHWE Bpema IpH
3a/IepKaHrd JIMIIA, COBEPIIMBIIETO MPECTYIUICHUS U MBITAIOIIETOCS CKPBITHCS BBIXOIWIO 32
paMK{d HEoOXOauMOW OOOpOHBI, a 3HAYWT, HE MOTJIO PACIEHUBATHCS Kak IPaBOMEPHOE.
Bo-BTOpBIX, TpHUMHEHWE Bpena MpH 3aAep>KaHUU JIHMIA, COBEPIIUBIIETO MPECTYIUIEHHE U
MBITAIOIIETOCS CKPBITHCS, HEITb3sI PACIICHUBATh M KaK KPaiHIO HEOOXOJUMOCTh, TaK KaK BpPE]I,
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OPUYMHSIEMBIH TpPH  3TOM HEBO3MOXKHO CpaBHHBATb C BPEIOM HPEIOTBPALICHHBIM.
B-tperbux, 3amepxaHue JIML, COBEPIIMBIINX IPECTYILICHUE, HANPABIICHO, NPEXAEC BCEro, Ha
HpeAyNpEekKACHIE COBEPIICHNSI UMM HOBBIX IPECTYIUICHUI 1 oOecriedeHue yCIoBUi ObICTPOro U
IMMOJIHOT'O PACKPBITHA COACAHHOIO HMMH, a4 3HAYUT, ABJISACTCA 6J'IaI‘OM JIIsL OGH_IGCTBa H BpCA,
NPUYHHSIEMBIN TUM JIULaM npu 3aJIepyKaHuH, OIpaB/aH.
B-‘-IeTBeprIX, 3aKPCIUICHUEC B KaUCCTBC O6CTO$IT€HBCTBa HCKIIOYAMICTO MPECTYMHOCTb ACAHUA
NPUYMHEHUS BpeAa MpU 3aJep’KaHuu JIMIA, COBEPIIMBIIETO MPECTYIUICHHUE, C OJHOW CTOPOHBI,
CO3/1aeT ONpeACTCHHbIE TapaHTHUH OT HEOCHOBATENBHOTO TMPHBICYEHUS K YrOJOBHOU
OTBETCTBEHHOCTH 3a TaKOE€ INPUYMHEHHE Bpeda, a C JPYrou, - SBISETCA TapaHTHEH s
NPECTYIHUKA OT BO3MO>KHOM pacIipaBbl HA MECTe.

3aoeprcanue npecmynnuxa — 5TO OTpaHHYEHHE CBOOOJBI TEPEIBIDKEHHS NPECTYITHHKA C
LENIBI0 TIEpeayyl €ro OpraHaM BIIACTH, €CIIU JIUIO MBITAETCA CKPBITHCS, MOKET CKPBITHCS JINOO
MOET COBEPIIUTH HOBBIC MpecTymuieHus. [IpaBoM Ha 3anepxanue obnasaer iodoe JIuIo, a He
TOJIBKO YIIOJIHOMOYEHHBbIE NpezacTaBuTeny Biaactu (4. 3 cr. 33 VK).3anepxaHue npecTynHuka
CllelyeT OTIMYaTh OT AJMUHHCTPATHBHOTO 3aJep)KaHUs M OT YrOJOBHO-IIPOLIECCYaTbHOTO
samepkanusa. Ct. 33 YK ¢dopmymupyer oOmme ycinoBHS TIPAaBOMEPHOCTH 3aJiepiKaHUs
NPECTyIHUKA, a B YTOJIOBHO-TIPOIIECCYAIbHOM KOJEKCE OIPENENIIOTCS NpOoLecCyalbHbIe
npaBuiIa oOpMIICHUS 3a7iepKaHus KaK JICHCTBHS B paMKax pacclieZIOBaHUs YrOJIOBHOTO Jeja; B
Konekce 00 amMHUHUCTPaTUBHBIX IPAaBOHAPYLICHUIX 3aJIepiKaHHE SBISETCS ACHCTBUEM B paMKax
IMPONU3BOACTBA 00 AIMUHUCTPAaTUBHOM HpaBOHapymeHHH.3aI[ep)KaHI/I€ OTIINYaCTCs oT
HEoOXO0aUMOW OOOPOHBI TE€M, YTO MPECTYIHUKY HMPUYMHIETCS BPEA HE BO BPEMS COBEPIICHUS
NPECTYIUICHHUS, a IOCTe OKOHYAHHS MPECTYIUICHUS. YCa08uUs npasomepHoCmu 3a0epicanus,
Komopble ONnHOCAMCA K NpecmynieHuro u npecmynHuky. OcHoBaHHEM 3aICPIKAHUA ABJIACTCA
COBEPILICHHOE JIMIIOM NPECTYIUICHHE M CTPEMIJICHHE TMPECTYIIHUKAa W30eKaTh YTrOJOBHOMN
OTBETCTBEHHOCTH 3a Hero. Cmenenb 06u4€cmeeHH0L? onacHocmu npecmynjerusl JOJIKHA OBLITH
BBICOKOM. He nmomyckaercs npudMHEHHME Bpela 3a COBEPIICHHE MajlO3HAYMTENIBHBIX JCSHUU,
KOTOPBIE TOJIEKO (POPMATBHO MOYKHO OTHECTH K IpecTyruieHuto. Ocobas 0CTOPOKHOCTD JODKHA
MNPOABJIATBECA IIPU  3aJACPKaHUU MAJIOJICTHUX JIUL H HeBMerIeMI)IX.COBepIHCHHOC JIUIIOM
IpaBOHAPYUIEHNUE JOJKHO ObITh MMEHHO IPECTYyIJICHHEM, a He WHBIM IpocTynkoM. OmHako
€CJIM IPaBOHAPYUIUTECIIb HE BBIIIOJIHACT 3aKOHHBIC Tpe6OBaHI/I$I, HCIIOJIB3YCT CUITY UJIN OPYKUC,
COBEpIIACT HaIaJEeHUWE Ha TMPEICTaBUTENs BJIACTH WM TpakKIAaHWHA, IPECEKaroIlero
aJIMAHUCTPATHBHOE TPABOHAPYIIEHHE, TO B TAKOM Cllydyae BO3HHMKAET MPaBO HA HEOOXOIMMYIO
00OpOHY YK€ OT HpEecTyIUIeHHs M, KakK CJeJICTBUe, Ha TMocienymllee 3aaep)kaHue.Pazmep
MIPUYMHAEMOTO IIPU 3aJEpP>KAHUM IPECTYIHUKY BpEJla, UHTEHCUBHOCTH NPHUMEHIEMON K HEMY
CHJIBI 3aBHCHUT OT OOCTOSATENBCTB, KOTOPbIE OTHOCATCS K TSXKECTH COBEPIIEHHOTO MPECTYIUICHUS.
Hanpumep, ecnm coBepmieHO TsDKKOe WM 0000 TSHKKOE TPECTYIUICHHE, CBSI3aHHOE C
[OCATAaTENbCTBOM Ha KM3Hb WM 3710pPOBBE, TO 3TO MPEAINOJIAraeT, 4YTo Bpel MpH 3aJepKaHuu
HW3HAYaJILHO MOYKET OBITh 60J'II)HII/IM, YCM IIpHU 3aCpKaHUH JIMla, COBECPIIMBUIICTO MPECTYIIJIICHUE,
HE MpeJICTaBIIsAolIee O0IbIION 00IIECTBEHHON OMAaCHOCTH.

Kpaiinaa neo6xooumocms — 310 COCTOSIHHE, TIPH KOTOPOM CYIIECTBYET yrpo3a MPUYHHEHHUS
Bpela, €CIM BOBpEMs HE MpPEeNOTBPAaTHTh OMNAcHOCTh. JleficTBHe MO MpenoTBpalllEHUIO WU
YCTPAaHCHHUIO OITACHOCTH HE SABJIAIOTCA NPECTYIMHBIMH, C€CJIIM 3Ta OINIACHOCTH HE MOrIJia OLITH
yCcTpaHeHa IpYyTrMMHU CPeJCTBAMU M €CJIM IPUYMHEHHBIN Bpe]l He ABIseTcs 0osee 3HaUUTEeNbHbIM,
yem mpenorBpamieHHbiii  (cr. 34  VYK). Jomyckaercs TpenoTBpalieHHE OMacHOCTH,
HEMOCPEACTBEHHO YrpOXKaIOLIeH JTUYHOCTH, MpaBaM U 3aKOHHBIM MHTEpEcaM JIMIa WU JAPYTHX
JIMII, MTHTEpecaM OOIIECTBa WIIH TOCYIapCTBa.

[IpaBom Ha pelicTBUE B COCTOSHUM KpaiHell HeoOXOAMMOCTH 00jajiaeT KakK HOCUTENb
3alIMIAeMOTO OT OIIACHOCTH HHTEpeca, TaK M IOCTOPOHHEE JIHIO, KOTOpOe IEeHCTBYET B
UHTEpecax JIpyrux Jojen 11bo oO1iecTBa B LIEJIO0M.

Ycnosus npasomeprocmu Kpatinel HeoOX00UMOCIMU, XapaKmepuzyoujue OnacHOCb.



Hcmounuxkamu onacHOCTH MOTYT OBITh:

- ICWCTBUE CTUXUUHBIX CUJI IPUPO/IBI (HABOJHEHHUE, CMEPY, TIOXKap);

- HamaJieHUe KUBOTHBIX;

- HCTOYHUK IIOBBILIEHHON OIIACHOCTU (BPEOHOE WJIM OIAaCHOE IPOU3BOJCTBO, CAMOXOJHBIM
MEXaHU3M, aBTOMOOWJIb);

ObocHnoeannblilt puck — 3TO JACUCTBUE Haylaudy C LEIbIO JTOCTHKEHUS OOIECTBEHHO IMOJIE3HOM
nenu. Puck npusHaercs O0OOCHOBaHHBIM, €CJIM COBEPIIEHHOE JIESIHHE COOTBETCTBYET
COBPEMEHHBIM HAayYHO-TEXHHYECKUM JaHHBIM U OIBITY, a MOCTAaBJICHHAS IIeJIb HE MOIJa OBITh
JOCTUTHYTA HE CBS3aHHBIMU C PUCKOM JCHCTBUSIMH, IPU 3TOM JIMIIO, JOMYCTUBIIEE PHCK,
IPEIIPUHSIIO BCE BO3MOXHBIE Mepbl ais npenorspauienus Bpena (cr. 39 YK). IIpuunnenue
Bpe/a mpu 000CHOBAaHHOM PHUCKE HE BJICUET YTOJOBHOW OTBETCTBEHHOCTH.

[Ipensunenue cyowbekta npu 0OOCHOBAaHHOM PUCKE OTHOCHTEIBHO BO3MOXHOCTH HACTYIICHHUS
Bpela XapaKTepu3yercss TeM, UTO JIMIIO, IOABEpraroliee pHUCKy KakKoH-1H00 oXpaHsSeMbIN
YTOJIOBHBIM IPAaBOM OOBEKT, HAJEETCS] HAa CYACTIMBBIA MCXOJ, Ha TO, YTO BPEJ HE HACTYIHT.
HeoOxomuMocTh coBeplllaTh PUCKOBAaHHBIE TIOCTYNKH BO3HHKAeT, Kak IMPaBUIIO, IPHU
IIPOM3BOJICTBE M MCIIBITAHIH HOBBIX TEXHUYECKHUX Pa3pabOTOK, BHEAPECHUH HOBBIX TEXHOJIOTUH B
MPOMBIIIJICHHOM TMPOHM3BOJACTBE, B MEIUIIMHE W Tak janee. KomMMmepyeckuil pUCK MOMKET
COINPOBOXKAAaTh UHBECTULIMOHHBIE ITPOEKThI, KOMMEPUECKHE CIIENKH, OaHKOBCKHE onepauuu. Ha
PUCK MOTYT TOWTH OpPraHU3aTOPbl M YYACTHUKU HAYUYHBIX HKCIIEPUMEHTOB, DKCTPEMAaJbHBIX
BUJIOB CIIOPTA, 3pEJIUI, COCTA3aHUMN, MyTelIeCTBUN. B 3TOM ciyyae oHU BIpaBe pacrnopsiKaThes
TOJIBKO JIMYHO UM TMPUHAANEKAIUMHU OJaraMu, MO0 MOMYyYUTh COTJIACHE TEX, YbHM MHTEPECHI
MOTYT OBITh HApyIIEHB PUCKOBAHHBIMH JICHCTBUSMH.

[TocraBneHHass AEMCTBUSMH JIMIA 1€1b HE MOXET OBbITh JOCTUTHYTAa JEHCTBUSIMHU, HE
CBSI3aHHBIMU C PUCKOM.

Cremnenp pucka J0JDKHA OBITH COpasMEpHa BaKHOCTH OKHIAEMOIO OOIIECTBEHHO IOJIE3HOTO
pe3ynbTara. UeM BakHEE LIEb, TEM OOJBIIUM MOXKET OBITh PHUCK paau ee JocTikeHus. [lpu
STOM BEPOSTHOCTH IMOJIY4YEHHUS MOJOKHUTEIFHOTO pe3yibTaTa JOJKHA OLIEHUBATHCS 3HAUNTEIBHO
BbIILIE, YEM BEPOSATHOCTb HEyJIaud W IpUUMHEHUs Bpena. Bmecre ¢ Tem, pucKymollee JIMLO
00513aHO TIIATENBHO MPEyCMOTPETh OMACHOCTh, KOTOPAsk MOXKET BO3HUKHYTh B ClIydae Heyauu,
U TIPEATIPUHATE BCE MEPHI IS TOTO, YTOOBI MUHIMHU3HPOBATH TIOCIIEACTBHS HEYAAYH.

- JeiicTBus oJei. TU NeiicTBUA MOTYT ObITh KaK YMBIIIJICHHBIMH (JIULIO 3aCTaBIISET IPYroro
YyeJloBeKa I0J] yYrpo30d CMEPTH COBEPIIMTHh NPECTYIJICHHE), TaK U HEOCTOPOXXHBIMU (JIMIIO
HEOXHJIaHHO BBIOETaeT Ha 10pOry, BBIHYK/asi BOAUTENS BPE3aThCsl B JIEPEBO);

- (u3HOIOTNYECKHE U TIATOJIOTHYECKUE TIPOLIECCHI B OpraHu3Me (poJibl, 00JI€3HB).

OnacHOCTb JOJKHA OBITh HAAUYHOU, TO €CTh YK€ CYILECTBYIOUIEH WJIN HENOCPEeICTBEHHO
npeacrosmeid. Bo3MOXKHOCTh HACTYIUICHHS OMACHOCTH OILICHHBAETCS HCXOMS M3 OOBIYHOTO
KU3HEHHOTO OIbITa UM CHEIMAIbHON MOATOTOBKU. YTp0o3a HACTYIUIEHHUS ONAaCHOCTH HE JI0JIKHA
OLICHUBAThCsS KaK CTONPOILIEHTHO Heu30ekHas, HeMHuHyemas. JlocTaTo4yHo, 4ToObl 00CTaHOBKA
JlaBajia OCHOBAaHMS I10JIaraTh, 4YTO ONMACHOCTh BIOJHE OCylIecTBUMA. B TakoMm ciyyae BO3HHMKAeT
IIPaBO Ha MPEBEHTUBHBIE NEHCTBUS (HalpuUMep, MpaBO pa3o0paTh 4YykKOW capail MmpH moxape,
CJINTh OEH3MH M3 €MKOCTH U T.I.). EciM omacHOCTh y)Xe MHUHOBajia, TO JUIi YCTpaHEHUs ee
MOCNEACTBUM NMPUYUHATH BpEJA HENb3s, €CIM TOJbKO CaMH IMOCIEACTBUS HE CO3Jal0T HOBYIO
00CTaHOBKY KpaiiHell He00X0AUMOCTH.

dusznyeckoe WIM NMCUXMYeCKOe NMPHUHYKIEHHEe — OJHO M3 0OCTOSTENbCTB, HMCKIIIOYAOLINX
IPECTYMHOCTD AesiHUSA. PU3NYECKOe WM NICUXUYECKOE NMPUHYKIEHUE — 3TO MPOTUBOIIPABHOE
NpUMEHEeHHEe HAacuiaus ((U3MYECKOTO WM MCUXUYECKOT0) K JIUIY, KOTOPOE OCYLIECTBIISETCS C
LENbI0 JTOOUTHCS COBEPILICHUS JAHHBIM JIMLOM BOIPEKH €ro Boje OOIIECTBEHHO OIACHOTO
nesstHusIOTBETCTBEHHOCTh B TaKOM CHUTyallMM HUCKJIIOYAeTcs BCIEACTBHE TOTO, YTO JEWUCTBHUS
COBEpUIAIOTCS JIMIIOM HE IO CBOEH BOJIE M, CIIEOBATEIbHO, HEBMHOBHO. OTMedaercs, 4TO
(dakTUYecKu B OSTOM Ccllydyae MPHUHYKJIA€MbIil BBICTYHaeT B KayeCTBE <OKUBOTO OPYIHUS»
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MPECTYIUICHUS, a CYOBEKTOM NPECTYIJICHUSI OyJeT SBIATHCSA W OTBETCTBEHHOCThH OyAEeT HECTH
MPUHYX AL

Ilpukaz (pacnopsycenue) — 5TO 00s3aTEIBHOC YyKa3aHWE HadaJlbHUKA O COBEPIICHUHU
omnpeneneHHbIx aedcTBuid (o Oe3xpeiictBum). Crarbs 38 YK crtaBUT ycnoBus, mpHU KOTOPBIX
NPUYMHEHUE Bpeda MNpH MCHOJHEHUHM TIpUKa3a HE SBJISETCS MPECTYIUICHHEM:- JIHIIO,
UCIIOJIHSIONIEE TPUKa3, HAXOAUTCS B TOJYMHEHUU COOTBETCTBYIOIIETO PYKOBOJHUTEIS,
HMMEIOILIET0 MpaBO OTAaBaTh MPHUKa3bl JAHHOMY JIMIlY;- MNpPUKa3 OTJAaH B YCTAaHOBJICHHOM
MOPsIIKE, MUCbMEHHOM WJIM YCTHOM, MPU 3TOM OH HE BBIXOJUT SIBHO 3a MPEAEIbl MOJTHOMOYUN
PYKOBOJIUTEJIS, OTIABIIETO IMPHUKa3;- JIMIIO, HCIOJHSIONIEE MNpPHUKa3, HE BBIIUIO 3a pPaMKH
NpEANUCAaHHBIX €My MPUKA30M JCUCTBUM;- MpPUKA3 HE SABISICTCS 3aBEAOMO JJisi MCIOJHUTENS
npecTynHbIM.OTBETCTBEHHOCTh 32 INPUYMHEHHE BpeJa HECET JIMI0, OTJABIICe HE3aKOHHBIN
MPUKa3 WIA pacropsKeHue. JIMo, NCNoJHUBIIEE TPUKA3, HECET YIOJIOBHYIO OTBETCTBEHHOCTb,
€CIIM OHO COBEPIIMJIO MPH 3TOM YMBIIUJIEHHOE MPECTYIUICHHE MO 3aBEJIOMO MPECTYIHOMY
npukazy.OlLeHKa IPECTYIMHOCTH MPUKa3a OCYIIECTBISETCS UCXO0IA U3 OOUICHPUHATHIX MOHSATHI
0 3aKOHHOCTH W JICUCTBYIOIIEM 3aKOHOJATEIbCTBE. 3aBEIOMOCTh B COOTBETCTBUM CO CT. 4 YK
O03HA4YaeT, 4YTO JIMILY, COBEPIIAIOIIEMY MPECTYIJIEHUE, H3BECTHBl HOPUIAMYECKH 3HAUYUMBbIC
00CTOSITENLCTBA, OIICHUBAIOIIME €ro JAesHHEe C TOYKH 3pPEHHUS YroJIOBHOTO TIpaBa Kak
npectynuble. OTKa3 OT HCHOJHEHUS 3aBEJOMO IMPECTYIMHOrO0 IpUKa3a HE MOXKET
paccMaTpuBaTbCd Kak JAUCLMIUIMHAPHBIA WIM aJIMUHUCTPATUBHBIA IMPOCTYINOK, PABHO KakK U
YTOJIOBHO HAKa3yeMoe JACSHHUE.

bpuragup 3aBoma III. oGparunace k rinaBHomy mexaHuky C. u ciecapto T. ¢ mpocb0oi
oTpemoHTHpOoBaTh ek craHok. C. mpemnoxun III. cmazare miecTepeHKH W, HE TPOBEPUB,
3aKOHYMJIA JIM Ta CMa3Ky, Besen T. BkimrounTh TOK. Tak kak L. cma3ky emé He 3aKkoHuuma, To eé
pyKa romana B CTaHOK, M €l ObLIH cpe3aHbl KOHUYMKHU ABYX majiblieB. BepxoBHsiit Cyn mpumeén K
BBIBOJlY, 4TO B JAeicTBusX T. HET cocraBa mpecTymieHus, U00 OH BKIIIOYWI TOK IO MPSMOMY
yKa3zaHuio HayanbHuka — C.

Criminal defenses
1. The concept and importance of criminal defenses
2. Types of criminal defenses
1. The concept and importance of criminal defenses

Often in life there are circumstances that make law-abiding members of society to commit acts
that contain all the elements of a crime and causing as a result of their commission of harmful
effects. But none of these acts themselves, or caused them harm in their essence are not socially
dangerous, as committed for the benefit of society and in accordance with the specific
requirements that exclude criminality. It should be borne in mind that the concept of public
danger, and public utility are estimates and do not have a clear objective criteria. Therefore,
actions that have these features need regulatory certainty.
Under criminal law, the status and conditions, as a result of which the act containing the formal
elements of a crime, social danger of losing, called criminal defenses. In the old criminal law
contained a definition of only two such circumstances: the necessary defense and extreme
necessity.

The current criminal legislation set out a list of legal circumstances precluding criminality is
considerably  expanded. It provides for the following criminal  defenses:
1) self-defense (Art. 32 of the Criminal Code), 2) the infliction of harm at detention of the
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person who committed the crime (art. 33 of the Criminal Code), 3) emergency (Art. 34 of
the Criminal Code), 4), duress (Article . 37 of the Criminal Code), 5) a reasonable risk (Art.
36 of the Criminal Code), 6) superior orders (Art. 38 of the Criminal Code) 7)DETAILED
DESCRIPTION search operations or covert investigative measures (Art. 35 of the
Criminal Code).
We have these circumstances does not cover all cases that occur in judicial practice, when
criminal defenses there. In criminal law considers three such circumstances theory face
execution of professional duties (eg obligation of the investigator to detain a person suspected of
committing a crime); the victim's consent to the infliction of harm (eg, consent to the amputation
of his legs as a result of disease); legitimate use of weapons (for example, in an attack on the
protected object).
Release of a person from criminal responsibility, acting within the framework of criminal
defenses allows you to fully implement the constitutional human and civil rights on their own,
without waiting for assistance to the relevant authorities, and thus to act for the good of society.
Such an approach is timely and relevant in the period of acute social contradictions and
complications of the crime situation in the society.
2. Types of criminal defenses
Criminal defenses themselves are not uniform and are caused by a variety of external factors.
Terms of the legality of actions under these circumstances are of a different character. Therefore,
the legislator and divides them into separate species. Let us consider each of these types:
Necessary defense (Article 32 of the Criminal Code.) - Is causing harm to an attacker in the
protection of the individual and the rights of defendant or other persons legally protected
interests of society or the state of the socially dangerous encroachment, if the invasion was
fraught with violence dangerous for the life of the defendant, or another person, or an immediate
threat of such violence.
Prerequisite legitimacy of self-defense is to respect its limits, which may not be exceeded.
The right to self-defense belongs to each person and is an important safeguard to protect the
legitimate rights and interests of individuals, society and go—sudarstva from socially dangerous
encroachment. Necessary defense is a subjective human right neza—visimo from his professional
or other special under-cooking and official position, regardless of vozmozh—nosti avoid publicly
dangerous encroachment or ob—ratitsya assistance from other persons or authorities. On the
citizens do not have a legal duty to carry out an act of defense, it is most likely a moral duty and
it is their public duty.
However for some individuals the protection of lawful rights and interests of individuals, society
and the state is not only a moral but also a legal obligation. Among such persons ot—nosyatsya
police and other departments of internal affairs bodies, the military, officers of the Federal
Security Service, the federal bodies of state protection, and other security services, collectors,
etc. Implementation of the act of self-defense on the part of these individuals is their official
duty.Terms lawfulness act of self-defense are usually subdivided into relating to infringement
and protection.Terms of the legality of self-defense, otnosya—schimisya to encroachment, are: 1)
the social danger of abuse, 2) the presence of abuse, 3) its validity, reality.
The first sign of self-defense - its foundation. They called in the law socially dangerous
encroachment, that is an act which harms the individual, protected by law, public and state
interests, or which threatens to cause harm, such as the attempt to commit a crime.
Breach with the necessary defense can be characterized by a number of other features: the object
of attacks, its intensity, the guilty intent, assault means encroaching personality, which together
determine the nature and severity of attacks.
The current criminal law recognizes objects of assault with the necessary defense of the interests
of the individual, society and state, the rights of the defendant or another person, that is,
essentially, any right protected interests.
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Status of self-defense may occur when the protection, followed directly behind the act, even if
the finished attacking, but the circumstances of the case the moment of completion of the assault
was not clear to the defender.
On the basis of judicial practice it is generally accepted that the transition of weapons or other
objects used in the attack, from impinging to defending itself can not indicate the end of the
infringement.The third sign, related to encroachment, is the reality, the reality of abuse. The
formula describing this feature is as follows - the attack exists not only in the minds of the
defenders, but in objective reality. Recognize the infringement exists in reality - this means to
establish that it (attempt) was objectively capable of causing substantial harm to legally protected
interests.In the theory of criminal law and judicial practice to self-defense should be
distinguished from the so-called imaginary defense. The latter differs from the self-defense in
order that the alleged infringement is virtually absent, it exists only in the minds of the
defenders, but there is only on the basis of the actual behavior of the victim, is mistaken in the
concrete situation of the socially dangerous encroachment. The legal consequences of imaginary
defense  are  determined by the general rules of the actual error.
In addressing this issue jurisprudence provides two options:
a) in cases where the accident situation gave reason to believe that the actual infringement
committed, and the person who applies the protections do not understand and could not realize
the error of his assumptions, it shall be regarded as committed in a state of self-defense;
b) in cases where the circumstances of the case the person should have and could have foreseen
that there is no real public danger, and, despite this, the harm alleged attacker guilty of actions
entail responsibility for committing the crime of negligence.
Thus, the conditions relating to the infringement, make it possible to realistically assess the
actions of the attacker and allow you to develop criteria for the protection of legality.
Terms  of  the legality  of  self-defense, relating to  the  protection.
Securing the necessary defense opposed encroachment and is thus indispensable, granted a
moment of self-defense. By the terms of the legitimacy of the protection include the following
features:

a) definition of the object of protection;
b) protection of thrust;
c) timely protection;
)] protection of proportionality.
The first sign refers to the definition of the range of objects that may protect by the rules of self-
defense. Criminal law These include:
- The rights and legitimate interests of defending;
- The rights and legitimate interests of another person;
- The public interest;

Interests of the state.

Thus, in essence, by the necessary defense can defend any legally protected interest.
The second sign, relating to the protection of, is that the damage must be caused necessarily
directly attacker (his life, health, property, and so on. D.), And not to third parties. There is no
need to harm the attacker was less avoided as causing less harm is not always able to prevent or
stop the attack.
However, for humanitarian reasons, if posyagatel—stvo committed a minor or insane person, the
obo—ronyayuschiysya should strive as much as possible to eliminate the danger without
inflicting harm. In the case when the escape danger so it is impossible, oboronyayu—schiysya
should try to cause the least harm napada—yuschim.
The third feature is the timeliness of protection. Defense is considered timely if it occurs within
that time, which took itself an infringement, that is, from the beginning of socially dangerous
acts before its actual completion. Actions defender can not be committed in a state of self-
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defense if the damage is caused after the invasion was prevented or finished and in the
application of remedies no longer necessary.
A quarter of the most controversial feature of self-defense is not exceeding the limits of
necessary defense, that is required to self-defense was proportionate. Proportionality is
recognized that protection, which is clearly not superior to encroachment. However, the
necessary defense harm caused by the attacker, may be greater than the harm that he had put the
defending or could cause in the process of encroachment. Proportionality is the evaluation
categories of self-defense, and more dependent on the discretion of the court. The limits are
determined by the need for defense sootvetstvimem protect nature and danger of assault. This
mismatch can be expressed: in the means of protection and attacks; in the intensity of attacks and
defense; measures to protect the character attacks.
Compulsory condition for the legitimacy of self-defense is that the protection must not exceed
the limits of necessity. In accordance with Part. 3 thsp. 32 of the Criminal Code, exceeding the
limits of necessary defense is an intentional act, is clearly not consistent with the nature and
degree of public danger of assault. It follows that the excess of the limits of necessary obo—rony
by negligence or liability.
At the same time, allowing the question of the presence or absence of signs of exceeding the
limits of necessary defense, should take into account the fact that during the attack, the
suddenness of it, the defender is not always able to accurately weigh and evaluate the nature of
the danger and to elect arose proportionate remedies that naturally, it can sometimes lead to more
serious  consequences, for which he can not be held responsible.
Currently, as the case-law, it is not required to defend equated its ability to protect capabilities
striker that conforms to generally accepted international principles. The defender, in this case,
must always have an advantage over the attacker.
The right to self-defense is used by any person, regardless of whether he was able to avoid a
socially dangerous assault or seek the assistance of other persons or authorities.
The conclusion whether there was excess of self-defense, can be made only after careful analysis
of the specific circumstances of the case, the individual and encroaching defender. It is necessary
to consider not only the compliance or noncompliance of means of defense and attack, but also
the nature of the danger to defend its strength and ability to repel the attacks, as well as all other
circumstances that may affect the real balance of forces encroaching and defender (number of
encroached and defenders, their age, physical development, the availability of weapons, place
and time of assault, etc.)
Injury at detention of the person who committed the crime (art. 33 of the Criminal Code) as a
circumstance precluding criminality was first enshrined in the new criminal law. Securing this
fact as grounds for exemption from criminal liability was caused by several factors.
Firstly, in the old criminal law is a fact not taken into account and it was believed that the person
producing the detention act in a state of self-defense. But such things do not always meet the
requirements of the law and in its essence could be considered only in those cases where the
offender has provided resistance during the arrest. Injury at detention of the person who
committed the crime and trying to escape beyond the scope of self-defense, and therefore could
not be regarded as legitimate.
Secondly, the infliction of harm at detention of the person who committed the crime and trying
to escape, and can not be regarded as an urgent need, since the damage caused in this case can
not be compared with the damage prevented.
Thirth, arrest the perpetrators of the crime, directed primarily at preventing them from
committing further crimes and ensuring the conditions for the rapid and full races covering their
offense, and therefore is good for society and the harm caused to these persons in detention is
justified .Fourth, the strengthening as a circumstance excluding criminality of harm at detention
of the person who committed the crime, on the one hand, creates a certain guarantee against
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unjust criminal prosecution for such harm to, and on the other - is a guarantee for the offender
from possible reprisals in place.
Detention of the offender - a restriction of freedom of movement of the perpetrator to transfer its
authorities, if a person tries to escape, would abscond or may commit new crimes. It has the right
to detain any person, not only authorized representatives of the authorities (Art. 3 of Art. 33 of
the Criminal Code) .Detention offender should be distinguished from the administrative arrest or
detention of criminal procedure. Art. 33 of the Criminal Code formulates the general conditions
for the lawfulness of criminal detention, and in the Code of Criminal Procedure are determined
by the procedural rules of registration of detention as an action within the framework of a
criminal investigation; in the Code of Administrative Offences of the detention of an action in
the proceedings of an administrative pravonarushenii. Detention different from the self-defense
that the perpetrator is not harmed during the commission of the crime, and after crimes.
Conditions lawfulness of detention that relate to the crime and the offender. The grounds of
detention is a crime committed by a person and the pursuit of the offender to avoid criminal
liability for it. The degree of public danger of a crime should be high. Not allowed to cause harm
for committing minor offenses, which only can be formally attributed to the crime. Special
caution should be shown when detaining minors and nevmenyaemyh. Commited person offense
should be a crime it is, and not another offense. However, if the offender does not comply with
legal requirements, uses force or weapons, attacked a representative of authority or citizen, to
suppress an administrative offense, in this case there is a right to self-defense is already of the
crime and, as a consequence, the subsequent detention. The size inflicted during detention
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